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Transmittal Nos. 5~ 527,5S0

OPPOSlTJONmDIBECT QA5E

AUnet Communication Services, Inc. (AUnet) hereby submits its Opposition

to the Direct Case filed by the National Exchange Carrier Association, Inc.

(NECA) on May 26, 1993, in the above referenced proceeding. NECA's Direct Case

was filed as a result of an initial Suspension Orderl and the most recent

Investigation Order2. As will be shown (1) NECA has not demonstrated that it

complies with the Commission's rules requiring it to calculate a revised

universal service fund (USF) payout to all companies on an annual basis, (As a

result of the non-compliance, the Commission should Order the retroactive

correction of the resizing of the USF pool and refunds to overcharged IXCs. If

only prospective corrections are ordered, the Commission would clearly send

signals to individual LECs that there are no downside risks for failing to submit

updated data to NECA); and (2) the Direct Case raises additional questions that

should be investigated further by the Commission.

lNational Exchange Carrier Association, Transmittal Nos. 518, 527, 530,
Order, DA 93-136, released February 5,1993 (Com.Car.Bur.) (Suspension Order).

21n the Matter of National Exchange Carrier Association, Revisions to
TariffF.C.C. No.5, Transmittal Nos. 518, 527, 530, Order, Universal Service FUnd
and Lifeline Assistance Rates, DA 93-476, released April 23,1 993 (Com.Car.Bur.)
(Investigation Order). ~'7
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I. JlACKGBOUND

The Commission, as a result ofpetitioDs filed by AT&T and MCI against

NECA Transmittal Nos. 518, 527 and 530, suspended for one day, imposed an

accounting order, and designated certain issues for investigation in the

Suspension Order and Investigation Order.

In the Investigation Order, the Commission set out two specific issues

(identified by a (1) or (2) below) to be addressed by NECA and stated:

m ... ifNECA had calculated a new payout to all companies on an ClDDllal

basis, the USF revenue requirement would have been reduced by $5.8
million for data year 1989 (used to compute 1991 USF rates, $9.3 million for
data year 1990 (used to compute 1992 USF rates), and $300 thousand
through December 1991.

til The record also raised questions with respect to how NECA audits
data to identify possible data errors and corrections that affect
resizing to the national average loop cost. [Investigation Order at
page 2, (1) and (2) added, emphasis added]

1L NECADAS NOT CO¥pJ,IEP wrm COMMIftSIDN RlH.ES

A. §36.613 Requires Annual Recalculation of the NACPL and Revised
USF Payout to All LECs

In response to issue (1) set for investigation by the Commission,

NECA, in its Direct Case, dO@l not deny that it should have calculated a

new payout to all companies on an annual basis, as is required by the

Commission's rules (§36.613). Instead, NECA focuses on the effects of the

quarterly updates and their effects. This was non-responsive and evasive.

NECA carefully words its responses to argue that the~ require

that NECA recalculate the nationwide average cost per loop (NACPL) for
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companies submitting Cl"art«1y adjuatmftngS, but not adjust the expenaes

(payout) for thoae not making gp.rt.erIv adjutments. NECA continually

cites to §36.622 as the basis for its purported actiona. NECA appears to

suggest that these mka prohibit a recalculation to the NACPL for all

companies on an annual basis. While §36.622 discusses revisions to the

NACPL due to the quarterly updates as NECA implies, NECA never once

mentions the fact that 636.613 reguires it to submit annually on September

1, of each year "... (1) ...a nationwide average unaeparated loop cost."

Compliance with this rule necessitates that NECA recalculate a NACPL on

an annual basis, and then make an adjustment to the USF payout to aU

carriera. NECA apparently has not complied with the rules. Thus, the

Commission should require NECA to recalculate a new nationwide NACPL

and adjust the USF payout to all LECs which will result in refunds of

overcharges in USF rates to IXCs.

ConectioDs ShouldBeMade Retzo&ctiwly ADd Ret\mds Made ImmecHately
To lXC's Payiq '11Je Excessive USF Rates

The Commission should require NECA to revise the resizing

procedures with respect to the NACPL retroactively. NECA's incorrect

interpretation of the rules should not be a basis for allowing past wrongs to

be righted prospectively. IXCs have been harmed financially by NECA's

protectionist view (insulating certain LECS against USF payout changes),

SSee, for example, NECA Direct Case at page 7 "...this rule [36.622] requires
NECA to recalculate the NACPL for companies Bubmitting quarterly updates..";
or see, page 8 " ... to reflect voluntary quarterly updates..."; or see page 11 "...
recalculate the NACPL for companies that submit quarterly update
adjustments..."
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and as demonstrated by NECA's recalculation in Appendix 3 of its Direct

Case, that over the past eight (8) years the USF revenue requirements

would have been over $15 million less. Moreover, NECA's policy of

allowing up to 24 months of retroactive adjustments to LEC submitted data

undermines NECA's claim that it would be an excessive burden to

retroactively correct USF expense data. The Commission should require

NECA to certify that the recalculated numbers provided are correct, and to

then order NECA to refund the excessive USF paYments (plus interest)

directly to the !XCs (not as credits to future amounts due).

III. NECA'S ERROR DETECTIONMETHODS ARE INEF'F'ECTIVE AND LACK
ENFOBCEABu.ny

NECA's Direct Case responses reveal that the procedures to "scrub" data

consist of little more than routine comparisons of ARMIS data to USF data. Such

analyses are not effective. When errors are found, NECA only includes

corrections which are more than $1 million per study area in its revisions. There

are no penalties imposed by NECA on the LECs who file incorrect data, or fail to

file any data. Without penalties imposed to encourage error-free data, any error

detection methods -- no matter how lax or tight they may be -- are of no use.

NECA states that the LECs must self-certify the accuracy of the data to NECA, but

this certification is no protection against the reporting of incorrect data and is

about as effective as letting the fox watch the chicken coup!

IV. NECA,BESIDNSIfIBAISE APDfDONAL QupnlONS

NECA's Direct Case raises several additional issues which warrant
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further Commission investigation. For example, in its Direct Case at footnote 19,

NECA states that it when it has a surplus collection of USF revenue from IXCs

that it "... invests the surplus [USF income received]." The Commission should

require NECA to disclose the types of investment NECA makes with the IXCs

surplus payments, and in the event of a "loss" on any "investment" NECA makes,

how is that loss accounted for, and who bears the burden of ensuring that the

IXCs are not having to pay additional USF charges to bailout any past or future

improper investments of surplus USF IXC-paid revenue. Other issues which

warrant additional Commission investigation are set out briefly below.

LimitiDI ConectiODS To Enors OfOnly More1ban$1 Million Is UnJust and
UDre880uabl.e

The Commission should investigate further the unjust and unreasonable

nature of the $1 million dollar threshold NECA uses in determining whether to

revise loop costs on a study area basis. NECA offers no plausible reason for

setting such a high threshold to institute corrections to errors in the USF data. A

dollar here, a dollar there, it ultimately adds up to real money.

24 Mouths IsToo I.DDar To Allow CorrectionTo Historic Data

The Commission should investigate the arbitrary nature of the 24 month

open window for LECs to file corrections to previously filed USF data. Each LEC

should bear the risk for not having filed correct data. Given that the incentives

are for only filing retroactive adjustments that will increase a LEC's payout, this

retroactive adjustment policy necessarily results in an upward bias in the

payouts. NECA has not offered any valid reasons for permitting such practice to

5



occur.

v.~

The NECA Direct Case reveals that it has not complied with the

Commission rules. The Commission should require NECA to comply with the

rules requiring that it recalculate, annually, a new NACPL and revise the payout

to all LECs. The Commission should require that such corrections be made on a

going forward basis, as well as making immediate cash refunds for overcharges

to IXC for past excessive USF charges resulting from the misapplication of the

Commissions rules governing USF.

Respectfully submitted,
~ICATIONSERVICES, INC

!1d.tt Nicholl.
':M~ager of Regulatory Affairs

1990 M Street, NW, Suite 500
Washington, D.C. 20036
(202) 29.W593

Dated: June 23, 1993
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CERTIFICATE OF SERY'CE

I, Angela Slaughter, hereby certify that a copy of the foregoing
"OPPOSITION TO DIRECT CASE" of AHnet Communication Services, Inc., was
served, via first-class, US postage prepaid mail, this 23rd day of June, 1993, to the
parties listed below.

r2t-/'d/A?Sfcuyt~
----~--------Angela Slaughter

Richard A. Askoff
NBCA
100 South Jefferson Road
Whippany, NJ 07891

Randy R. Klaus
Senior Staff member
Mel
701 Brazos St., Suite 600
Austin, TX 78701

Francine J. Berry
David P. Condit
Peter H. Jacoby
Sandra Wiliams Smith
AT&T
295 North Maple Avenue
Room3244J1
Basking Ridge, NJ 07920

ITS*
Room 246
1919 M Street, N.W.
Washington, D.C. 20554

Tariff Division*
FCC
Room 518
1919 M Street, N.W.
Washington, D.C. 20554

*Hand delivered


